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January 10, 2012

Dr. JudyAnn Bigby
Dr. Julian Harris
Executive Office of Health and Human Services
One Ashburton Place
Boston, MA 02108

Re: Comments on MassHealth’s draft Demonstration Proposal on Integrating Medicare and
Medicaid for Dual Eligible Individuals

Dear Dr. Bigby and Dr. Harris:

Thank you for the opportunity to comment on this important initiative. We very much
appreciate the steps that MassHealth has taken to include consumers and consumer advocates in
the development of this proposal. We look forward to a continuing involvement in the
development of this initiative that has the potential to provide improved health care to dual
eligibles and to improve access to services needed for independent community living. While we
have concerns about some aspects of your proposal, we are hopeful that these concerns will be
addressed and that a program will be developed which we can fully support and which can be
used as a national model.

We join in the comments of DAAHR, which address many of the larger conceptual and
philosophical concerns with your proposal, and we will not reiterate all of the concerns that
DAAHR raises. Rather, as lawyers with many years of experience representing Medicare
beneficiaries, MassHealth members and dual eligibles we will focus on some specific aspects of
the proposal that could detrimentally impact services to our clients. Our comments are not
intended to be as comprehensive as the DAAHR comments, and are instead intended to address
some of the more technical aspects of the proposal where differences between Medicare and
Medicaid rules may cause unintended adverse consequences. We also raise concerns about the
potential for loss of consumer control in community long term services and supports such as the
personal care attendant (PCA) program. In addition, we urge you to take this opportunity to
mandate specific requirements with enforcement mechanisms to ensure that the integrated care
organizations (ICOs) comply with the ADA and that they provide all services necessary to
support community integration.
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1. Passive Enrollment Issues

You are proposing a “voluntary opt-out enrollment process.” While your proposal
contains protections intended to prevent harm to dual eligibles through passive enrollment, we do
not think that it is possible for passive enrollment to be truly voluntary or risk free.

Our concerns are informed by our experience with dual eligibles during the
implementation of the Medicare Part D program in January 2006, when prescription drug
coverage for dual eligibles changed from MassHealth to a Medicare Part D plan. Prior to Part D
implementation, there was widespread outreach, public advertising, and written notification to
dual eligibles concerning the impending changes. Despite this outreach program, countless dual
eligibles ended up at pharmacy counters unable to fill necessary prescriptions during 2006. We
encountered dual eligibles who had not been assigned to plans, who had been assigned to plans
other than the one they chose, and who had been assigned to plans which did not cover their
medications. There were also many dual eligibles who, despite all the outreach and advertising,
had no idea that their pharmacy coverage was changing or that Part D existed. Several of our
clients suffered adverse health consequences and ended up in emergency rooms. More extensive
harm was only avoided because the Commonwealth provided MassHealth drug coverage to dual
eligibles on an emergency basis throughout 2006.

Our experience with Part D tells us that despite your best efforts, despite advance written
notice, and despite the involvement of community organizations, passive enrollment will
inevitably result in some dual eligibles who will be unaware that they have been enrolled in an
ICO until they are unable to obtain the medical care or the long term support services on which
they depend. We are certain that some of these members will suffer adverse health and wellbeing
consequences.

Your proposal states that there will be “no lock-in period” and that dual eligibles will be
able to change ICOs or select the fee-for-service (FFS) option at any time. We do not know if
this means that ICOs will operate like MassHealth managed care organizations (MCOs) where
someone can request a transfer which becomes effective within 24 hours. We do not know if this
is even possible within the context of Medicare. Medicare eligibility and enrollment always
operates on a monthly basis, with changes effective on the first of a month. Thus, we fear that
passive enrollment will lock people into an ICO that they have not chosen for at least a full
calendar month or will leave people who opt out without Medicare coverage for the remainder of
the month, interrupting treatment relationships and perhaps access to supplies, durable medical
equipment (DME) or prescriptions. Passive enrollment could also have a detrimental impact on
individuals who are actively using their Medicare coverage to obtain treatment out of state that is
not available in Massachusetts.

We have an additional concern for “new dual eligibles,” a population that is not
mentioned in your proposal. Approximately 1500 – 20001 MassHealth members become dual
eligibles every month. We hope that it is not your intent to passively enroll them into ICOs with

1 This figure was given to us by MassHealth in 2006 and includes both seniors and people with disabilities.
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minimal or no advance notice. We strongly oppose any computerized system that would
automatically enroll new dual eligibles into ICOs, as these members often have no warning that
they are about to become Medicare eligible.

Your enrollment goals for the ICOs should be met through the provision of improved
benefits and quality services. You propose to offer, among other enhancements, expanded dental
care, enhanced behavioral health services and PCA services for cuing and prompting. These
expanded services will undoubtedly attract members. In addition, we suggest that you could
attract CommonHealth members through payment of the Medicare B premium. Waiving any
claim for estate recovery would also appeal to prospective members. Finally, eliminating the
prospect of passive enrollment will lessen the fear that many duals have concerning this proposal
and will lead to increased support from the dual eligible community.

2. Eligibility Issues

While Medicare eligibility tends to be stable, MassHealth eligibility can be volatile.
Your proposal does not explain what effect this will have on an individual’s ICO enrollment. If
MassHealth coverage is lost in the middle of the month, does the individual immediately revert
to FFS Medicare? As discussed above, it may not be possible to transition to FFS Medicare in
the middle of a month. A better option would be the Part D model, where an individual who has
a low income subsidy at the beginning of the year will maintain it throughout the calendar year,
despite loss of MassHealth. Guaranteed coverage for the calendar year would attract members
and providers and would help prevent enrollment volatility into and out of an ICO.

Medicare B presents another eligibility issue. Your proposal does not state whether
CommonHealth members who have Medicare A, but not Medicare B, will be allowed to join an
ICO.

3. Areas of Concern Due to Differences between Medicare and Medicaid

Medical Necessity Definition

All ICOs must operate with a uniform medical necessity standard broad enough to
include coverage for the care and long term services and supports (LTSS) a member needs to live
as independently as possible in the least restrictive community setting preferred by the member.

The Medicare definition is too narrow to achieve this goal. Medicare limits coverage to
services considered reasonable and necessary for the diagnosis or treatment of illness or injury or
to improve the functioning of a malformed body part. 42 U.S.C. 1395y(a)(1)(A). Medicare uses
lists of services that are covered or not covered, with virtually no ability to obtain coverage for a
medically necessary item or service on the non-covered list.

The MassHealth medical necessity definition, while broader, is still inadequate as a
standard to meet what we understand is the purpose of ICO coverage. We therefore propose the
following definition
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An item or service reasonably calculated to prevent, diagnose, prevent the
worsening of, alleviate, correct, or cure conditions or limitations of daily activity
functions in the member that endanger life, cause suffering or pain, cause physical
deformity or malfunction, threaten to cause or to aggravate a handicap, result in
illness, impairment or infirmity, or inhibit integration into the community; or that
is reasonably calculated to promote habilitation, wellness, recovery or integration
into the community.

DME and Supplies

Currently, neither Medicare nor MassHealth adequately meets the DME needs of
members for full community integration. Medicare limits the scope of DME covered services to
equipment that is needed for use in the home. Medicare will not pay for a wheelchair if the
individual can manage household distances with a crutch or walker. Medicare will not cover the
add-on that prevents tipping on uneven surfaces unless the individual has uneven surfaces in
his/her home. Medicare will cover a power chair that the individual needs for in-home use, but
will not cover a more rugged or powerful chair that the individual may need for use in his/her
community, e.g., a hilly community. These limitations have the effect of confining the
individual to the home and limiting independent community activities like shopping and
working. Such limitations must not be part of the ICO model.

Through the prior approval process MassHealth provides broader coverage for DME.
However, MassHealth relies on private DME providers as the gateway to access and prior
approval and it is up to members to shop the few remaining DME providers and convince one of
them to submit a request for prior approval for the item. Some members have access to
information about the DME possibilities and have medical providers who know their needs and
who are willing to document them. However, many do not, often resulting in long waits for
needed DME or inadequate access to needed DME. Waits for repairs, parts and even batteries
can be lengthy and many members do not have adequate backup equipment or do not receive
loaners, stranding them in their homes or leaving them at the mercy of unsafe equipment. Many
people must resort to the MassHealth appeal process, with its attendant delays, clogging up the
system with many appeals that would have been unnecessary with better initial needs
assessments. In addition, because MassHealth limits DME coverage to items that are
“fabricated primarily and customarily to fulfill a medical purpose” and are “generally not useful
in the absence of illness or injury,” equipment necessary for the community integration of some
members is simply not covered, such as air conditioners, other environmental controls, and
personal data assistants (PDAs).

The ICO care teams, if done right, include the possibility of member choice and
involvement, transparency, and a complete needs assessment. However to do this, the care teams
must be steeped in the independent living philosophy, through involvement with community
based organizations, and must have the ability to work with the member to do a meaningful
assessment of the member's DME needs for independent community living - not just the ability
to get around at home.
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Similarly, members must have seamless and timely access to medically necessary
supplies in sufficient quantities to meet their needs for independent community living, e.g.,
absorbent products, and catheters.

Nursing Facilities and Home Health Services

The differences between MassHealth and Medicare coverage of skilled nursing facilities
are dramatic and raise several issues. Distinct rules of eligibility, duration, and cost govern the
two programs. For example, once a MassHealth member meets certain clinical and financial
standards, she may be covered for both skilled care and custodial care so long as those standards
are maintained. Original Medicare coverage, on the other hand, requires a beneficiary to have a
three-day acute hospital stay within thirty days of admission to the nursing facility and be
receiving daily skilled care up to a maximum of 100 days per spell of illness. While
MassHealth calculates a patient paid amount based on income and community spousal needs,
Medicare, at best, will pay in full for twenty days and with a current co-pay of $144.50 for the
next eighty days. Medicare coverage then stops until such time as the beneficiary enjoys a sixty-
day period without need of skilled care. The ICO benefit must be designed with an awareness of
these differences so as to maximize services to duals and, where possible, assist in a return to
community living.

Likewise, sharp differences between MassHealth home health care benefits and those
offered by Medicare raise the question of how they should be melded and modified to best serve
dual eligibles. For example, Medicare requires its beneficiaries to be home-bound in order to
qualify for home health services while people who go out into the community can use the
MassHealth benefit. Likewise, the broader definition of medical necessity used by MassHealth
may make home health services more available than they would be under Medicare’s narrower
definition.

Estate Recovery

With some exceptions, MassHealth regulations provide for the recovery from the estate
of a deceased member of “all services provided while the member was aged 55 or older.”
However as of January 1, 2010, estate recovery is not permitted for Medicare cost sharing for
MassHealth members receiving Medicare Buy-In benefits. Medicare, itself, does not have estate
recovery provisions. Your proposal does not address estate recovery and we do not understand
how estate recovery would be implemented in the context of a capitated payment to an ICO. It
would be unjust to attempt to recover a capitation payment for a member who has not used
services and problematic to distinguish Qualified Medicare Beneficiary (QMB)-in benefits as a
portion of a capitation rate. The QMB and Medicare estate recovery rules should be adopted and
there should be no estate recovery for ICO members.

Coverage for Out-of-State services

Your proposal does not address the issue of out of state coverage. If the ICO benefit
were to adopt the MassHealth rules for out of state coverage, this could discourage some dual
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eligibles from joining an ICO. There is a significant difference between coverage away from
one’s home state under MassHealth, which largely restricts payment to emergency services and
that under FFS Medicare, a federal program serving beneficiaries throughout the country which
covers services without regard to state boundaries. Even Medicare Advantage plans, with
limited service areas, provide coverage outside of those service areas for urgent care.

Moreover, the more expansive coverage can be, at least to the extent of not requiring dual
eligibles to forego their coverage under Medicare, the more attractive it can be. Dual eligibles
under age 65 are a diverse population in Massachusetts. While some rarely leave their homes,
others, with CommonHealth or 1619(b) eligibility, regularly travel outside of the state for
business and need coverage that works across state lines.

Appeals

We appreciate that your list of what should be included in grievances, complaints and
appeals is so complete and exhaustive and commend you for including so many important
Medicare and due process protections. We agree that there should be a single external appeals
process that meets all required Medicare Advantage and Medicaid managed care rules. It must
also meet Medicare Part D appeal rules as these continue to apply to pharmacy appeals in
Medicare Advantage plans.

Unfortunately, we are aware that the devil is in the details and that the details are yet to
be determined. Thus, we request that you include us, along with CMS, as you develop the
complaints, grievances and appeals processes. We would like to be provided with the
opportunity to have meaningful input as the detailed proposal is developed, and not be put in the
position of merely reacting to the details of the unified set of requirements after their
development.

4. Maintenance of Existing Community Supports

Enhanced LTSS services will be vital to the success of the demonstration in promoting
wellness, recovery, independence, and community integration, whether the LTSS involves peer
services, PCA services, or any of the other LTSS services. Many LTSS services are already
provided through existing programs and community based organizations, e.g., independent living
centers, recovery learning centers, home and community based waivers, aging services access
point (ASAP) home care services, Options Counseling, Money Follows the Person, Community
Choices. Great care must be taken to do no harm, i.e., ICO members must be able to access at
least the type and amount of services currently available, and must be able to opt to retain access
to LTSS services that work for them, as well as having options for additional services delivered
in accordance with independent living, wellness and recovery principles.

In the PCA context, this requires preserving the consumer control and independent living
philosophy of the Massachusetts PCA program. This program enables members with disabilities
to live independent lives, fully integrated into the community. Preservation of consumer control
and the independent living philosophy can be accomplished through:
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* Continuing to fund PCA services through the MassHealth fee-for service
system [as is done with MassHealth MCOs and Boston’s Community Medical
Group (BCMG),] with services expanded to cover cueing and prompting;

* Including PCA services, expanded to cover cueing and prompting, within the
ICO capitation and requiring the ICO to contract with the MassHealth approved
personal care management (PCM) agencies for all evaluations and skills training,
with services to be authorized by the members' medical homes. All policies,
standards and criteria of the MassHealth PCA program would apply; or

* Adding an "opt-in" feature to either model, where the consumer can choose to
have the medical home perform both evaluations and authorizations, with skills
training provided by PCM agencies and all current standards for skills training
remaining.

5. Beneficiary Protections

DAAHR’s comments set forth a more comprehensive list of elements that must be in
place to protect beneficiaries than is set forth here. Once again, that is because our comments are
not meant to be exhaustive, but rather to focus on some areas that raise legal issues that are of
particular importance to community integration mandates. Inclusion of these protections will
promote the health and independence of dual eligibles, a very diverse population with a variety
of medical and non-medical needs.

Guardianship Avoidance

In order to ensure autonomy, independence, and maximum self-determination for dual
eligibles, MassHealth should require the ICO and all participating service providers to document
that they will offer facilitation with advance planning directives such as Health Care Proxies and
Durable Powers of Attorney documents, and that they have measures in place to avoid or limit
petitions for court-ordered guardianship/conservatorship.

ADA Compliance

ADA access requirements must be included in the request for response (RFR) and any
contracts that are entered into with ICOs, including mechanism for enforcement of these
requirements. ADA compliance is integral to the success of an integrated care model.

Person centered care requires physical access to buildings, services and equipment plus
flexibility in scheduling and processes. Full access promotes better wellness outcomes and
comports with the principles of independent living, recovery and self-determination. Full access
will also make ICOs a more attractive option for people with disabilities. Requirements for ICOs
should be guided by the ADA, 42 U.S.C. 12101 et seq. Full physical access requires at least:
accessible entry doors; accessible parking and entry pathways; accessible pathway signage; clear
floor space and turning space in examination rooms; accessible examination tables, radiology
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and mammography equipment; patient lifts; transfer assistance; accessible changing areas for
medical testing; and accessible scales.

Full access also requires effective communication access. The type of service or
equipment necessary will vary with member choice and need, as well as with the length and
complexity of the communication involved. Members must have the choice whenever possible
as to the type of auxiliary aid needed to ensure effective communication. In some cases, more
than one type of auxiliary aid or service may be needed for effective communication. The
individual with the disability is in the best position to determine what is needed and effective.

Flexible scheduling and processes also promote full access. For example, scheduling
longer appointment times may be necessary to accommodate mobility access, communication
access, and where more time is needed to provide information and explain options and
procedures, e.g., for some individuals with traumatic brain injury (TBI) or developmental
disabilities. ICOs should have voluntary procedures for allowing members, if they so choose,
to designate an appropriate person to attend appointments and receive information.

Finally, staff training on full access and the independent living and recovery and wellness
philosophies is critical.

Meaningful Access for those with Limited English Proficiency

The Commonwealth, in its draft proposal, pledges to require ICO customer service
departments(CSD) to make oral interpretation services available free -of -charge to enrollees,
and to ensure that the CSD make available to enrollees information on how to access oral
interpretation services and written materials in prevalent languages. MassHealth will also work
on developing materials, including notices, that are understood by LEP speakers, and will
translate materials into prevalent languages as determined by the Commonwealth. (Draft
Proposal, pp. 23-25) It is critical that the Commonwealth actually develop these policies, put
them into operation, and monitor their implementation. These language access guidelines are an
integral part of ensuring meaningful access to the all the promised services, and that members
understand what their choices are in this project. These policies should be developed as the
details of the demonstration are worked out, and not simply added on afterwards.

Protection of Member Eligibility

In order for the dual eligibles demonstration to succeed, ICO responsibilities must
include member assistance with maintaining eligibility and avoiding unnecessary eligibility
volatility. Currently MassHealth members can lose eligibility for non-substantive administrative
reasons or mistakes, losing coverage, incurring debt and facing procedural delays to regaining
eligibility. This volatility is commonly referred to as "churning". Enrollment volatility occurs
in the eligibility redetermination process when MassHealth receives paperwork late or without
needed information or when the system makes an error. Even temporary loss of health coverage
can be extensive, significant and detrimental. Massachusetts Medicaid Policy Institute, April
2010. Such volatility must be avoided to achieve community integration and avoid acute
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hospitalization or other types of institutional care. Members and ICO teams must have the
ability to prevent loss of coverage for bureaucratic, rather than substantive reasons.

In addition, MassHealth must consider how to allow for seamless transitions for members
who may need periods of acute care or nursing home or other institutional rehabilitative care.
Even with maximum effectiveness of member driven care teams, some members with complex
needs may still need a period of acute care, nursing home or other institutional care. However,
MassHealth eligibility for nursing home care is more restrictive than that for community care -
even for short stays. Similar transitions or eligibility changes will be needed for those who opt in
while under age 65 and who want to remain in after attaining age 65.

Individuals who receive supplemental security income (SSI) are automatically eligible for
MassHealth, but those who reside in a public institution for 30 days lose SSI eligibility and may
lose MassHealth coverage. https://secure.ssa.gov/apps10/poms.nsf/lnx/0500520001 They can
regain SSI without filing a new application if they return to community living within 12
consecutive months ( https://secure.ssa.gov/apps10/poms.nsf/lnx/0502301205 ) but may need
assistance making that happen and retaining or regaining MassHealth coverage quickly to ensure
that community living needs are met.

An additional SSI related problem is benefit reduction in certain circumstances that can
trap an individual in a nursing home or other institution. As stated above, individuals residing a
public institution for 30 days or more lose SSI payment eligibility. SSI recipients who reside in
medical care facilities (hospitals, nursing homes) for 30 days or more are eligible for only $72.80
per month. https://secure.ssa.gov/apps10/poms.nsf/lnx/0500520001. This is insufficient to pay
the rent to maintain a home to which to return. Once individuals lose their community living
arrangements, they may have great difficulty returning to the community without significant
delay. However, a little-known SSI rule allows SSI recipients to retain full SSI benefits if: they
demonstrate they need their full SSI benefit to maintain a community living arrangement; and
their doctors provide the Social Security Administration (SSA) with a statement that they are
likely to remain in the public institution, medical care facility or nursing home for less than 90
days. This showing must be made before the 90 days has run. ttps://secure.ssa.gov/apps10/
poms.nsf/lnx/0500520140. ICO care teams must be familiar with these complex rules, and must
have the training and capacity to provide assistance to members who want to maintain their
community residence and who qualify to retain full SSI under SSA's rules. The care teams must
also be familiar with the MassHealth rule which allows a deduction for maintenance of a home
for the first six months of a nursing home stay, enabling a member to continue to pay rent so that
there is a home to return to.

Finally, members who receive SSDI or SSI (or both) and who work can take advantage of
SSA's work incentive rules to maximize benefits for a time and to retain related Medicare and
Medicaid eligibility. These rules are very complex, and many benefit recipients could benefit
from counseling to avoid unnecessary benefit and health coverage terminations. ICO care teams
must also be trained to be aware of these issues and must be able to refer members for counseling
about their benefit options.
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Again, we appreciate the opportunity to submit these comments. We accept that there are
many details still to be determined and we offer to assist you in the development of a program
that will improve health care quality, promote wellness and recovery, and do no harm to dual
eligibles. We look forward to continuing to work with you on the design and implementation of
integrated care for dual eligibles under age 65.

Sincerely,

/s/

Nancy Lorenz, Senior Attorney
Donna McCormick, Managing Attorney
Diane Paulson, Senior Attorney
Deborah Filler, Senior Attorney
Wynn Gerhard, Managing Attorney
Greater Boston Legal Services

Linda Landry, Senior Attorney,
Disability Law Center


